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Some initial thoughts

• Historically, it seems the defense bar has heavily litigated its DUI cases 
when it comes to challenging the initial stop and whether an officer has 
probable cause to make a DUI arrest, whereas dog sniff cases tend to focus 
on whether police had reasonable suspicion to extend the stop to do dog 
sniff

• The same principles that apply to whether police have reasonable 
suspicion to extend a stop to conduct a dog sniff also apply to whether 
police have reasonable suspicion to commence a DUI investigation

• Generally speaking, the recent trendline on reasonable suspicion to 
commence a DUI investigation has been helpful to our arguments (see, 
e.g., State v. Mosier, 492 P.3d 1205 (Kan. Ct. App. 2021) (unpublished)



Foundational principles

• Rodriguez v. United States, 575 U.S. 348 (2015) – “Absent reasonable 
suspicion, police extension of a traffic stop in order to conduct a dog 
sniff violates the Constitution’s shield against unreasonable seizures.”

• Rodriguez has been held to apply within the DUI context
• But note there’s language in Rodriguez that somewhat calls into question 

whether it should be used in the DUI context



Foundational principles (cont’d)

• Rodriguez cites to Arizona v. Johnson, 555 U.S. 323 (2009), “an 
officer’s inquiries into matters unrelated to the justification for the 
traffic stop do not convert the encounter into something other than a 
lawful seizure, so long as the inquiries to do not measurably extend 
the stop’s duration.” 

• Kansas essentially had a Rodriguez-like precedent already from State 
v. Damm, 246 Kan. 220 (1990), where the KS SC held that a routine 
traffic stop “exceeded reasonable scope and duration when, in the 
absence of any reasonable suspicion, the passengers’ licenses were 
taken and their records checked.” 



The exact moment the officer begins a DUI 
investigation
• As is the case with almost all Fourth Amendment issues, the question 

is what the officer knew, and when the officer knew it
• Information gathered after the officer has already began a DUI 

investigation doesn’t matter
• For example, the government can’t use your client’s poor 

performance on SFSTs in support of its argument that the cop had 
reasonable suspicion to begin a DUI investigation

• As such, we as defense lawyers want to move up the moment the cop 
begins the DUI investigation to as early of a moment as possible



When the DUI investigation begins (cont’d)

• The obvious moment a DUI investigation begins = “I’m going to have 
you exit the car for me”

• But what about the moment the cop asks a question that’s clearly 
aimed at DUI concerns? Perhaps most commonly, “have you had 
anything to drink tonight?”

• Could simply asking about alcohol consumption be the moment a DUI 
investigation begins? And if so, is a suspect’s incriminating response 
admissible?



Why the initial stop matters

• If the initial stop itself suggests impairment, the Fourth Amendment is going to give 
police wider latitude in asking questions about impairment

• But if the initial stop does not suggest impairment, consider Jimenez, 308 Kan. 315 
(2018) (SHOUTOUT TO KASPER SCHIRER!):



What constitutes a “measurable” extension?

• Webster’s definition: “able to be measured”
• How the KS Court of Appeals recently bastardized construed it in 

Sweeney v. KDOR, 2022 WL 18037752: 



What constitutes a “measurable” extension?

• But the KS SC in Jimenez:



What other courts have said, RE: 
“measurable” extensions
• Under Rodriguez, “a stop is unlawfully prolonged when an officer, 

without reasonable suspicion, diverts from the stop’s purpose and 
adds time to the stop in order to investigate other crimes.” United 
States v. Campbell, 26 F.4th 860 (11th Cir. 2022) (emphasis added)

• Idaho v. Karst, 170 Idaho 219, 227 (2022):



Fishing expeditions that do not add time are 
expressly endorsed in Rodriguez



Fishing expeditions (cont’d)

• Hypo 1: officer conducts traffic stop for traffic violation that does not itself suggest impairment (e.g., 
expired tag, tail light out, speeding). While speaking to driver, cop asks, “how much have you had to 
drink tonight?” in a way that prolongs the stop (even if only by a second or two). Under Johnson, 
Rodriguez, and Jimenez, cop must have reasonable suspicion of DUI to even ask this question.

• Hypo 2: officer conducts traffic stop for traffic violation that does not itself suggest impairment (e.g., 
expired tag, tail light out, speeding). While speaking to driver, cop asks, “how much have you had to 
drink tonight?” while waiting to hear back from dispatch regarding wants and warrants. Under these 
facts, officer does not need reasonable suspicion of DUI to ask this question, as asking it does not add 
time to the stop because it is asked while the officer is waiting to hear back from dispatch

• Hypo 3: officer conducts traffic stop that does suggest impairment (e.g., failing to maintain lane, headlamps 
not on while driving at night, stopping in the middle of an intersection). While speaking to driver, cop asks, 
“how much have you had to drink tonight?” Not a Fourth Amendment violation, even if unsupported by 
reasonable suspicion, because it is within the scope / mission of the traffic stop.



So what constitutes reasonable suspicion to 
begin a DUI investigation?

• KS SC has declined to rule that an odor of alcohol, by itself, is enough to establish reasonable suspicion of DUI; State 
v. Pollman, 286 Kan. 881 (2008) (State explicitly asked KS SC to rule that an odor of alcohol, by itself, constitutes 
reasonable suspicion to commence DUI investigation, but KS SC declined to do so); see also, City of Hutchinson v. 
Davenport, 30 Kan.App.2d 1097 (2002) (the smell of alcohol on defendant’s breath, without more, did not establish a 
reasonable suspicion of DUI)

• Odor of alcohol paired with an admission to having “had a few” or “had a couple” is insufficient to establish 
reasonable suspicion to begin a DUI investigation; State v. Mosier, 492 P.3d 1205; Chambers v. Kansas Dept. of 
Revenue, 2017 WL 1035442 

• From Mosier: “It is not illegal to drink alcoholic beverages and then drive a vehicle; in fact, law-abiding citizens 
combine these two activities routinely. It is only illegal for a person to drive with a blood-alcohol level above the legal 
limit or to drive under the influence of alcohol to a degree that renders the person incapable of safely driving. 
Anyone who stops at a tavern for a couple of beers or drinks moderately at any social gathering may have a slight 
odor of alcohol on their breath on the drive home. But this is not a sign of illegal activity without any evidence of 
impaired driving.”



Public safety stops

• Just by way of review - four categories of police-citizen encounters: 
investigative detention (AKA, Terry stop), voluntary encounters, public 
safety stops (sometimes called welfare checks), and arrests

• Within the context of traffic stops, why do we like public safety stops?
• Public safety stops “must be totally divorced from the detection, 

investigation, or acquisition of evidence relating to the violation of a 
criminal statute.” State v. Messner, 50 Kan. App. 2d 630, 635 (2018).



Public safety DUI cases

• Consider City of Salina v. Dahl:



See also, Weaver, 440 P.3d 631 (2019) (unpublished) (per curiam, Arnold-Burger, 
Pierron, and Malone)



Important language from Weaver:



Consider the following hypothetical, purely 
for illustrative purposes
• A cop sees a car parked on railroad tracks with a man inside the car. In response, the cop 
approaches the car and speaks with the person in the front seat to make sure the car doesn’t 
remain on the tracks. When the cop contacts the man in the car, the cop sees drugs in plain view.

• Under this hypo, the cop has way more than mere reasonable suspicion to believe a crime has 
been committed, but can the cop do anything about the drugs prior to taking measures to address 
the cop’s initial public safety concerns (i.e., the vehicle parked on railroad tracks)

• The highlighted language on the previous slide from Weaver seems to dictate that it doesn’t 
matter if a cop has only reasonable suspicion or even if a cop has proof beyond a reasonable doubt 
– the Fourth Amendment requires police to do something about the actual public safety concern 
justifying their contact with a citizen prior to shifting gears to a criminal investigation



A final point, RE: public safety stops

• Police seem all too comfortable to admit that a traffic stop was pretextual, 
presumably because they’re aware of the SCOTUS decision, Whren v. United 
States, 517 U.S. 806 (1996)

• However, “the primary motivation of a valid public safety stop must be for 
community caretaking purposes,” therefore “permitting public safety rationale to 
serve as a pretext for an investigative detention runs the risk of emasculating our 
Fourth Amendment protections.” State v. Marx, 289 Kan. 657, 663 (2009). 

• If  you’re able to get a cop to admit during cross-x that the public safety concerns 
were a pretext for pursuing a criminal investigation, you’ll have a strong argument 
for suppression

• ^ I understand this sounds daunting, but police sometimes seem to relish in the 
fact that they are allowed to make pretextual stops. A cop who doesn’t know the 
law well enough might make the same concession even within the context of a 
public safety stop. If they do, argue for suppression while citing to Marx.



The biggest takeaway I’ll leave you with:

• Let’s be litigating our DUI cases! Especially if you’re representing 
someone on a felony DUI, because your preliminary hearing can be 
used as a way to set officer testimony up for your subsequent motion 
to suppress – that is a MASSIVE advantage.

• The advent of body cameras allow us to know exactly what happens 
during traffic stops, which means we can hyper-scrutinize whether a 
given police action added time to a stop
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