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Overview

The administrative hearing is the process by which the government 

(Kansas Dept. of Revenue) attempts to suspend (and later restrict) a 

person’s driving privileges because of a chemical test failure or 

refusal to submit to a chemical test. 

While the administrative hearing goes hand-in-hand with "Driving Under the 

Influence of Alcohol and/or Drugs”, the outcome of the administrative hearing 

is independent of any corresponding criminal case. The reverse is not wholly 

independent – a conviction for DUI will trigger an administrative suspension.   

You (and the licensee) should know: THESE ARE VERY DIFFICULT 

TO WIN!



Overview

Oversimplified recipe for an administrative suspension: 

You start with law enforcement having “reasonable grounds” to believe 

you are (1) a person who was DUI; or (2) a CDL holder, driving a 

commercial vehicle, while having alcohol or drugs in their system; or (3) 

a person under the age of 21 having alcohol or drugs in their system.

PLUS: a failed chemical test or a refusal to submit to a chemical test. 

 







How do we avoid a 

license 

suspension/Restriction? 

1. Avoid “conviction” for DUI in the criminal case

 *** conviction for DUI is fatal for any client

2. “Win” the administrative hearing

 *** a “win” may not be necessary for an out-of-state licensee





Temporary Driving Privileges 

& Relief If Suspended

Once the DC-27 is served, the licensee’s driving 

privileges will be automatically suspended in 30-days 

(based upon the action chart we just looked at) 

UNLESS the licensee makes a timely request for an 

administrative hearing. (K.S.A. 8-1020(a))

The DC-27 acts as the licensee’s valid license until the 

administrative hearing. 

After the administrative hearing, if the suspension is 

upheld, the licensee’s driving privileges will be 

automatically suspended in 30-days unless that 

administrative decision is appealed to the District 

Court.  (see K.S.A. 8-1020(b) & (c)). 

Side Note: Application for Modification of Suspension



Hearing Requests

The timing of the request for an administrative 

hearing is critical! If mailed, the postmark must be 

within 14 calendar days of service of the DC-27 

(“Notice of Suspension”). If faxed, it must be sent 

within the same 14-day window. 

So, if someone calls about a DUI, time is of the 

essence!

Also very important, you must specifically request 

that the certifying officer be present. 

See (again) K.S.A. 8-1020

See also the backside of the DC-27e 

What does  a request look like? 



The 

Administrative 

Hearing



Time, Place, & Witnesses

Upon receiving a request for an administrative 
hearing, the Kansas Department of Revenue 
must forthwith set the matter for hearing 
(usually 30-60 days and, inevitably when 
you’re not available requiring you to request a 
continuance). 

Generally, these hearings are conducted over 
the telephone. Your client need not be present 
unless they wish to testify. It seems as though 
the administrative hearing officer sets these 
hearings for a 20-minute time slot. 

By statute, the only witnesses allowed at the 

administrative hearing are the licensee, any 

officer who signed the certification form (DC-

27), and “one other witness who was present at 

the time of the issuance of the certification and 

called by the licensee.” (K.S.A. 8-1020(g)) 

Who presides? An “Administrative Hearing 

Officer”, not a judge. 



Quote

So, what’s the scope of 

the hearing?

What’s at issue?



Quote

“Do not Think great 

thoughts, just read 

the statute” –James Concannon



Scope of hearing
The scope of the administrative hearing is limited by statute and differs depending on whether a failure 
or refusal is involved, and whether a blood or breath test is involved. See K.S.A. 8-1020(h)(2)(A)-(h). 

BLOOD TEST FAILURESREFUSALS

All of the same issues as if it were a refusal, plus:

(1) Was the testing equipment and procedures 

reliable? 

(2) Was the person who operated the testing 

equipment qualified?

(3) Was the test result .08 or greater?

(4) Was the person operating or attempting to 

operate a motor vehicle? 

BREATH TEST FAILURES

All of the same issues as if it were a refusal, plus:

(1) Were the testing equipment & operator 

certified by the Kansas Department of Health 

& Environment?

(2) Were the testing procedures used in 

substantial compliance with the KDHE 

regulations?

(3) Was the test result .08 or greater?

(4) Was the person operating or attempting to 

operate a vehicle? 

(1) Did the officer have reasonable grounds to 
believe the person was operating or 
attempting to operate a vehicle while under 
the influence of alcohol or drugs; or if the 
driver is under 21 years of age, was the driver 
operating or attempting to operate a vehicle 
while having alcohol or other drugs in their 
system?

(2) Was the person in custody or arrested, or had 
they been involved in a vehicular accident 
resulting in property damage, personal injury 
or death?

(3) Was the person given proper notice, both oral 
and in writing, as required by K.S.A. 8-1001?

(4) Did the person refuse to submit to and 
complete a requested test? 



Prohibited issues:

If a substantive issue is not listed in the statute (K.S.A. 8-1020(h)), it cannot be raised at 
the hearing. 

For example, in Linenberger v. Kansas Dept. of Revenue, 28 Kan. App.2d 794, the court 
held that the officer’s noncompliance with the five-day notification requirement in K.S.A. 
8-1002(e) cannot be addressed at the hearing because it is not one of the enumerated 
issues. 

IMPORTANT: Constitutional challenges, such as an unlawful stop in violation of 
the Fourth Amendment, cannot be taken up at the Administrative Hearing. 
However, it can and ought to be preserved for appeal to the District Court (simply 
notify the administrative hearing officer at the beginning of the hearing that you 
know you cannot take up issues x, y, and z, but that you’d like them preserved for 
appeal). 



Burden of Proof

The licensee has the burden of proving, by a preponderance of the evidence, that the 

facts set out in the officer’s certification are either false or insufficient. The licensee 

must also show that the order of suspension and/or restriction should be dismissed. 

K.S.A. 8-1020(k)



Common 

Defenses



strategy

Look for Issues with the 
DC-27 & DC-70

Be a defense attorney! Get Lucky?

Was the DC-27 personally served on your client?
Identify Constitutional issues and preserve them for 
appeal in case the suspension is upheld. 

While this is not actually grounds for dismissal, 
often times, if the certifying officer fails to show, the 
hearing officer will dismiss the action. 

Were they personally served by the officer who 
certified service on the DC-27?

Identify and preserve a Franks Issue (contest the 
validity of a search warrant)

Did the KDR get this hearing set “forthwith”? What 
does that mean? Has your client been prejudiced? 

Did the officer provide written AND oral notice 
(DC-70)?

Challenge the officer’s “reasonable grounds” to 
believe the person was under the influence when 
driving (post operation consumption of alcohol)

Did they provide & read the correct notice based 
upon the requested test? 

Challenge whether the officer had “probable cause” 
to arrest and therefore, lacked grounds to request a 
chemical test. 

Was the notice used up to date? Did they read it 
word-for-word, or did they miss something 
(substantial compliance)?

Any portions of the DC-27 incorrectly marked, 
erroneously left blank, etc.?



Appeal Rights



Appeal to the District 

Court

Any order issued by the hearing officer may be appealed to the district court. This is 
accomplished by filing a “Petition for Review of Administrative Hearing” with the district court. 

This must be done within 14-days of the effective date of the order. See K.S.A. 8-1020(p); K.S.A. 8-259. 

After filing the Petition, you will have the Court generate a summons through e-flex. Both the Petition and the Summons 
must be served on the Kansas Department of Revenue. 

Upon serving the Secretary with the petition for review, the temporary driving privileges shall be extended until the decision 
on the petition is final. 

The hearing on appeal to the district court is de novo, and the burden of proof is on the party claiming the invalidity of the 
agency’s action. 

Issues on appeal are limited to those raised and preserved during the administrative hearing. 



Q&A



Thank 

you!
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